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he Competition Authority has de-
Ttermined that some provisions of

the amended Architects Registra-
tion Act of 2014 restrict competition and
should be amended to develop a less
restrictive law which would still achieve
the desired objective of protecting the
market and the consumers, as well as
achieving globally acceptable standards
without removing effective competition.
The Authority came to this conclusion af-
ter a competition assessment of the Act
following a complaint lodged by the Bo-
tswana Institute of Architectural and

Some industry stakeholders at a consultative meeting on 27th June 2018 where the CA
shared its competition assessment report on the BIACT complaint against some provisions assessment report to industry stakeholders on 27th June 2018
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Construction Technologists (BIACT) in
2016.

The Director of Communications and
Advocacy, Mr. Gideon Nkala, presented
the competition assessment report to
industry stakeholders at a consultative
meeting that was held at Avani Hotel in
Gaborone on 27th June 2018.

Nkala told the participants that the Au-
thority addresses alleged anti-competi-
tive conduct through two main avenues
being investigations under section
5(2)k of the Competition Act and through
advocacy. Under section 5(2)e, the
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Director of Communications and Advocacy, Mr. Gideon Nkala, presenting the competition

Authority is mandated to “advise govern-
ment on the actual or likely anti-compet-
itive effects of current or proposed poli-
cies or legislation and where appropriate
how to avoid those effects.”

He said when laws and regulations un-
duly restrict competition in the market
place, competition agencies seek to re-
duce the restrictions by subjecting laws
to competition assessment to identify un-
necessary restrictions. This assessment
can be used to help draft new laws, assess
and evaluate existing laws, and evaluate
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the impact of regulation on competition.

Nkala said competition assessment fol-
lows a standard process as outlined in the
Organisation for Economic Cooperation
and Development (OECD) Toolkit which
interrogates whether a law, policy or
regulation; limits the number or range of
suppliers, limits the ability of suppliers to
compete, reduces the incentive of suppli-
ers to compete, or limits the choices and
information available to consumers.

The complainant, BIACT, has more
than 200 members representing tech-
nologists, draftspersons, interior design-
ers and others. It was formed in 2015 to
maintain high professional standards and
protect the public against unprofessional
conduct. In its complaint, it maintained
that section 23 of the amended Architects
Registration Act leaves out other pro-
fessions, section 48A on sign-off causes
delays and channels work to architects,
and that the provision on work restric-
tions brings unnecessary restrictions on
the practice of architecture. Under the
amended Act, all architectural work ex-
ceeding 25 M2 of ground floor area is re-
served for architects, work under 250 M2
of ground floor area is reserved for archi-
tectural technologists while architectural
work under 150 M2 is reserved for archi-
tectural draftspersons.

Further, under the new Act, drawings
are to be counter signed by an architect
then submitted to Councils for validation.
In the past, there were no thresholds. Ar-
chitects, technologists and draftspersons

used to compete in the same wider mar-
ket, with individuals and companies cre-
ating market niches for themselves, and
consumers had a wider choice.

The Architects Registration Council
(ARC) is a body that regulates activities
of architects in Botswana. All architects,
technologists and draftspersons must
register with ARC to get a practicing li-
cense. It was established by the ARC
Act of 2008 and the Amendment Act of
2014. The ARG, in its response, maintains
that it does not see anything wrong with
qualification criteria on section 23, that
section 48A on sign-off is a quality assur-
ance mechanism. It further submits that
section 48 restrictions are commensurate
with training and meant to protect the
public.

Stakeholders were informed that to ef-
fectively address the complaint through
the advocacy route, the Competition Au-
thority held meetings with BIACT, ARC
and the Ministry of Infrastructure and
Housing Development, engaged BIACT
and ARC through telephone interviews
and questionnaires, engaged consumers
of architectural services including compa-
nies and individuals, engaged Local Gov-
ernment Councils who validate drawings
done by the architectural professionals
under the Buildings Control Act, inter-
viewed some draftspersons, technolo-
gists and architects, interviewed local
colleges and universities offering archi-
tectural programmes, conducted a litera-
ture review and research on the practice

and compared similar complaints in other
jurisdictions. It also analysed the BIACT
complaint based on the OECD Competi-
tion Assessment Toolkit. In its assess-
ment, the Competition Authority deter-
mined that in the new dispensation, the
extra layers of quality assurance make
the service more expensive, and much
longer to access as consumers pay for
validation by architects, and then pay for
Council validations. Further, the provision
would lead to excessive pricing of archi-
tectural services and is an incentive to
collusion between service providers.

On the matter of the new thresholds,
the Authority determined that the provi-
sion creates market allocations, confers
market power on architects, reduces
choice in the architectural services mar-
ket, encourages collusion, creates bar-
riers to entry in certain segments, and
could remove effective competition.

In its recommendation, the Authority
says the law should not restrict what con-
sumers ought to do, but should provide
information disclosures about the vari-
ous architectural services, qualifications,
training and allow the consumers to
choose. It says the rigorous accreditation
done by the ARC coupled with proper
validation done by local Councils should
be enough assurance to protect the ar-
chitectural market. “These interventions
would address quality issues and would
allow consumers choice and bring vibrant
competition in the market”, the Author-
ity maintains.
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TRIDENT BANNER GROUP MAKES AN
UNDERTAKING TO THE COMPETITION

AUTHORITY

are “Recommended Prices”

n July 2017, the Competition Authority

queried the Banner Group model op-

erated by Trident Holdings (Trident)
following a competitive analysis of the
Wholesale and Retail sector in Botswana
that the Authority conducted in 2013. Af-
ter assessing the Wholesale and Retail
sectors in Botswana, the Authority was
of the view that retail price maintenance
agreements, were common place in
these sectors. Retail price maintenance is
an agreement between a wholesaler and
aretailer not to sell a commodity or prod-
uct below a specified price. The Author-
ity carried out a number of competition
analyses, one of which involved Trident
Wholesalers.

Trident acts as a wholesaler of grocery
products and general merchandise to
independent retailers throughout Bo-
tswana. It operates banner groups under
the trade brand names Big 11, Fair Price
and Saverite, in which the banner group
members participate on a voluntary basis
in monthly promotional activities under-
taken under each banner group.

In addition to the extensive trade and
retail support that Trident offers to about
500 independent retailers in its banner
group member base, it has been able to
offer highly competitive prices to local
retailers throughout Botswana by means
of group purchasing power and supply
chain management. An important tool of
the banner group model involves the use
of monthly promotions in which Trident
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hlet in which Trident Banner Group Members are advised to indicate that the prices therein
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and the banner group members jointly
advertise promotional products in pro-
motional pamphlets produced by Trident
at a nominal cost to the members.

The Competition Authority was con-
cerned that through the use of the afore-
said pamphlets, Trident had engaged in
anti-competitive conduct in the form of
resale price maintenance in contraven-
tion of section 26(1) of the Competition
Act (CAP 46:09).

After extensive engagement with
Trident and further assessment of the
complaint, the Authority concluded that
whilst the Trident Banner Group model
does not strictly comply with the provi-
sions of section 26(1) of the Competition
Act, it serves a useful purpose to support
the growth of local small independent
retailers so that they are able to com-
pete with large corporate retailers. The
Authority further recognised that “with-
out the support from Trident, the Banner
Group Members would perish because
they face competition from retailers from
other banner groups.”

Accordingly, the Authority has directed
Trident to undertake remedial steps in re-
lation to future conduct to ensure strict
compliance with the Competition Act.
These measures include Trident’s under-
taking to:

o Increase the awareness of Ban-
ner Group Members in relation to their
rights and obligations under the ban-
ner group arrangement leveraging the

monthly members meetings and annua
satisfaction survey, and through regular
training on competition law;

o Ensure that printed promotional
pamphlets for Banner Group Members
bear the words “recommended prices”
on every page of the pamphlet;

U Provide clear written commu-
nication to every existing and new Ban-
ner

Group Member of the flexibility to sell
products at any other price besides the
minimum recommended price;

o Ensure that there is no per-
ceived or actual threat of expulsion from
the Banner Group, or termination of the
agreement where a Banner Group Mem-
ber chooses to sell at any price other than
the recommended price;

U Introduce regular and increased
levels of communication to both Banner
Group Members and customers, inform-
ing them of the Trident banner group
promotions of select products/commodi-
ties at recommended discounted prices;
and

o Formalise Banner Group Mem-
ber engagement through a structured
programme including, but not limited to
initiatives that provide training, merchan-
dising, marketing and store support.

In agreeing with these and other re-
lated remedial actions, the Competition
Authority noted that Trident’s intention
“was always to keep the general dealers
afloat amid competition from the chain
stores.”

Commenting on behalf of Trident, Mr.
Brian Leroni said “We are happy with the
outcome of this constructive engage-
ment with the Competition Authority
which has resulted in an agreement that
is in the best interests of both indepen-
dent retailers and consumers.”

For her part, the Chief Executive Officer
of the Competition Authority, Ms.
Tebelelo Pule, lauded the constructive
outcome as the best way to restore com-
petition in a sector that serves the vast
majority of the rural and marginalised
population of the country.
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SPEDU HOSTS ALL-MITI PARASTATALS GAMES

elebi-Phikwe  District ~Commis-

sioner, Mr. Patson Dibotelo, has

thanked parastatals under the
Ministry of Investment, Trade and in-
dustry (MITI) for hosting their fourth
annual games in the town. Welcoming
participants to the 2018 ALL-MITI Para-
statals Games in Selebi-Phikwe on 2nd
June, he said bringing the games to the
town supports revitalisation of the re-
gion’s economy. The theme for this year’s
games, which were held at Kopano Prim-
ry School, was: “Keeping SPEDU Region
Alive”.

Mr. Dibotelo said since the closure of
the mine in 2016, the Ministry has con-
vinced Government to hold meetings and
conferences in the SPEDU Region. “This
initiative has benefitted both the infor-
mal and formal sectors as it has contrib-
uted to cash inflow of businesses into the
Region. We therefore request that this
initiative continues to be implemented in
our region”.

Dibotelo said Selebi-Phikwe Town lead-
ership and the community enjoys very
cordial relationships with the Ministry
through engagement with SPEDU. He
said in 2017, the Council signed a MoU
with SPEDU that is aimed at investment
promotion and ease of doing business
within the planning area. The Council has
given SPEDU land banks for agriculture,
industry and tourism within the town
to administer and award to investors. “I
also like to thank your Ministry for de-
claring our region as a special economic
zone and gazetting the attractive incen-
tives for investors settling in the region”,

said Dibotelo.

When giving the keynote address, the
Town Clerk, Mr. Godimo Garegope,
applauded the parastatals for participat-
ing in a sporting activity whose objectives
are to promote team work, wellness and
networking among the Ministry’s para-
statals.

He said while the participating para-
statals serve different mandates un-
der the Ministry, it is an opportunity to
strengthen relationships and continue to
identify areas of collaboration as well as
branding and to create awareness about
their work.

“l heard the Minister of Investment
Trade and Industry at the recently held
leadership retreat where she emphasised
the imperative of a One-Team Ministry
approach in which all Departments and
Parastatals have to collaborate, cooper-
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Selebi-Phikwe Town Clerk, Mr. Godimo Garegope, giving a keynote address at the 2018 ALL-MITI Parastatals Games

ate and share ideals of developing this
country. | realise that the One-Team Min-
istry Approach starts here through sport-
ing activities”, Garegope said.

When giving a vote of thanks, the
Chairman of the SPEDU Board of Direc-
tors, Mr. Tlhotlheletso Yane, thanked all
the parastatals who participated in the
games and the Organising Committee
which was made up of all the parastatals,
for keeping SPEDU Region alive. He also
recognised the SPEDU CEO and Staff for
hosting these games. “The SPEDU Team
has proved that such an event can be
hosted even under limited resources due
to proper planning” Yane said.

The Botswana Bureau of Standards
emerged as the overall winner of the
Games, followed by CEDA in second
place, while CIPA and the Gambling Au-
thority share position three.
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SOUTH AFRICA AND eSWATINI COMPETITION
AUTHORITIES JOIN FORCES TO STRENGTHEN
ENFORCEMENT

South African Competition Commissioner Mr. Tembinkosi Bonakele, and eSwatini Competition Commission CEO Ms. Thabisile Langa, at the MoU signing ceremony on 26th June 2018

he Competition Com-

mission of South Africa

and eSwatini Competi-
tion Commission have signed
a memorandum of under-
standing (MoU) to solidify
relations and cooperation on
competition policy enforce-
ment.

The signing ceremony took
place in Manzini, eSwatini
on 26th June 2018. The MoU
forms part of multilateral
competition initiatives, with
particular attention to the
fight against international
hard core cartels.

Speaking at the signing cer-

emony, Commissioner Tem-
binkosi Bonakele said “Com-
petition regulation is not the
only instrument to drive eco-
nomic inclusion and change.
Other interventions such as in-
dustrialisation, infrastructure
and investment are equally
important to achieve higher
levels of growth and competi-
tiveness”.

“The MoU we sign today
provides us with the oppor-
tunity to strengthen our bi-
lateral cooperation on cross-
border mergers and cartel
enforcement. Both parties
recognise the cross-border na-

ture of business between the
two countries and indeed, in
the neighbourhood.

“As chair of African Com-
petition Forum (ACF) and the
SADC Competition and Con-
sumer Law and Consumer Pol-
icy Committee (CCOPOLC), we
appreciate the crucial role and
contribution of eSwatini in the
development of a competition
law and policy regime for the
region. Our common interests
are better served if we con-
tinue to emphasise the ‘devel-
oping country perspective’ on
competition issues at regional
and international multilateral

platforms”, he said.

South Africa has signed
similar agreements with other
African competition authori-
ties including the Fair Trading
Commission of the Republic
of Seychelles, Namibian Com-
petition Commission, Com-
petition Authority of Kenya,
and Competition Commission
of Mauritius. The Commission
has also signed an agreement
with SADC cooperation in the
field of competition policy and
law enforcement.

Source: Competition Commission - South

Africa
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EMPLOYEEPROFILE

Ernest Bagopi

The Manager for Investigations and Research Analysis -
Mr. Ernest Bagopi

BCB: Tell us about yourself!

Ernest: | am a Chartered Marketer
(CMSA) by Profession and a Competition
Law Practitioner. | have ample work ex-
perience in both the private and public
sector with an accumulation work experi-
ence of over 15 years.

BCB: Why did you apply for a position at
the CA?

Ernest: | like challenge and | saw one at
CA. Competition Law is a new phenom-
enon and with my wealth of experience
| thought | could bring my knowledge
and also learn much from this law how
businesses could benefit from an envi-
ronment where all have an opportunity
to contribute. My work experience has
afforded me the opportunity to assess
how a lot of businesses operate, that is,
big and small. Perceptions have been that
some business strategies out there may
have been employed solely to suffocate

competition by those involved.
BCB: What are your duties and responsi-
bilities at the CA?

Ernest: Investigations of anti-competitive
business strategies or behaviours and im-
plementation of remedial actions. | also
carry out research or market inquiries on
various sectors of the economy in order
to understand the market structure, level
of market concentration and if there’s
any indication of possible anti-competi-
tive behaviour that may need an investi-
gation, or advocacy.

BCB: What did you do before joining the
CA?

Ernest: | have worked at Delta Dair-
ies (Pty) Ltd and at Botswana Vaccine
Institute as Head of Sales and Market-
ing. Before then | was Assistant General
Manager Marketing at Botswana Meat
Commission. | have also worked at Senn
Foods as Sales and Marketing Manager.
I have had a stint at AON Botswana as an
Insurance Broker.

BCB: What are your experiences at the
Authority so far?

Ernest: | have experienced a lot in terms
of the process of investigation of busi-
nesses, professionalism and work ethics,
importance of inter-regional coopera-
tion, and the importance of continu
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ous skills development.

BCB: What is the best thing that has hap-
pened to you at the CA?

Ernest: | have seen some impact in some
corners of the economy as result of our
interventions in various business cycles.
BCB: What do you find most challenging
about the CA?

Ernest: My job is a challenge on a daily
basis. I’m always dealing with new and
complex challenges that keep me on my
toes all the time.

BCB: If you were to leave the CA now
what special memories would you take
with you?

Ernest: There is no one special moment,
but | will always have memories of my
team at Investigations and Research.
They are such a wonderful bunch of peo-
ple who get motivated by challenge. They
master team work, and | have learnt a lot
from them.

BCB: Where do you see yourself five
years from now?

Ernest: | can’t predict the future but |
hope that | will still be alive!

BCB: Is there any wisdom you wish to
share?

Ernest: Respect, patience and humility
will take you places.

Mr. Bagopi addressing a stakeholder meeting on 27th June 2018
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CA’s Modimoosi Matebesu briefing a visitor to the CA staII at the Busmess Botswana Some students who visited the CA stall at the Business Botswana Northern Trade Fair
Northern Trade Fair in Francistown on 25th May 2018 which was held in Francistown on May 23rd to 27th 2018
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The CA donated some certificates and foodstuffs to Lapologang Primary School in Selebi- CA’s Powell Kebinaefhe won the first prize for 100 metres at the 2018 All-MITI Parastatals
Phikwe for their prize giving ceremony on 17th May 2018 Games in Selebi-Phikwe on 2nd June 2018

Editorial Team

gideon.nkala@competitionauthority.co.bw
gladys.ramadi@competitionauthority.co.bw
HOW TO CONTACT US kelebogile.ngwenya@competitionauthority.co.bw
modimoosi.matebesu@competitionauthority.co.bw
baboloki.meekwane@competitionauthority.co.bw

+267 3934278
COMPETITION +267 3121013
‘ AUTHORlTY Private Bag 00101, Gaborone

Hr competition for progperity Competition Authority Botswana
@CompetitionBots
Visit the Competition Authority website www.competitionauthority.co.bw
where you can download the Competition Act 2009, Competition Regulations
2011, the National Competition Policy 2005 and other documents.
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